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AHHOTauusi. B cratbe paccMmarpuBalOTCs HUCKIIOUUTENBHBIE IpaBa CYOBEKTOB
OIIEpaTUBHO-PO3BICKHON  NEATENBHOCTH, KOIZla OHHM  IOJB3YIOTCS  CIELMAIBHBIMU
TEXHUYECKMMM  CpPEICTBAMHM, IPEJHA3HAYECHHBIMU JUISI  HETJACHOIO  IOJIy4ECHMS
uHpopmanuu. Taxke ONHMCAaHbl OrPAaHUYEHHs M HCKIIOYEHMs, IPEeIyCMOTPEHHBIE
JNEUCTBYIOIMM 3aKOoHOJaTenbCTBOM Poccuiickonn ®enepanuun. llpuBoxarcs npumepsl,
KOI'Zla TEXHUYECKUMHU CPEICTBAMH MOJIb3YIOTCS C HAPYIIEHUSAMU KOHCTUTYLIMOHHBIX IIPAB
rpakJaH. BeIsaBisieTcs IOpUANYECKUHI apaoKC U IPEIIAaraloTCs IyTH PELLICHHUS.

KiroueBble c10Ba: HCKIIOUUTENIBHOE MPaBO, CYOBEKThI ONEPaTUBHO-PO3BICKHOMN
NEATEIbHOCTH,  CHELUAJbHBIE  TEXHUYECKHE  CpPEICTBA,  HEIVIACHOE  IIOJyYEHHE
nHpopMaIuu.

B cratbe 6 denepanpHoro 3akoHa «O0 omepaTuBHO-PO3BICKHOW JEATEILHOCTHY OT
12.08.1995 r. pa3penieHo HCIOIb30BaTh (HOTOCHEMKY, BECTH BHICOCHEMKY, IMOJIH30BATHCS
nH(OPMALIMOHHBIMU 0a3aMU JTaHHBIX, €CJIM 3TO HE HAHOCUT YIPOXKAET 30OPOBBIO U KU3HU
YEJIOBEeKa, U HE MPEICTaBIsACT U3 ce0s OMacHOCTH A OKpyxkaromieil cpenpl. C apyrou
CTOPOHBI, 3aKOH HE pa3pelraeT MoJb30BaThCsl BCEM 3THM HernacHo [1].

Cytp B TOM, YTO MpPAaBOM HCIOJb30BAHUS CIECIHAIBHBIX CPEJICTB TMOJyUYEHUS
nH(pOpMaLIUK HAIEJSIOTCS TOIBKO OOBEKTHI ONMEPaTHBHO-PO3BICKHON JesSTeNbHOCTH. Bee
OCTaJIbHBIE TAaKOTO IMpaBa HEe UMEIOT. TakuM 00pa3oM 3aKOHOAATEIBHO OTPaHUYMBACTCS
KpYT JIMI], KOTOPbIM HE 3alpelleHO HUCIOJIb30BAHUE CIELUUATbHBIX TEXHUUYECKHX CPEJICTB
JUTSL HETJIAaCHOTO cOopa nHpopMaIuu. ITO JIOTUYHO, TaK KaK MHPOpMAIIUI MOKET SBISATHCS
roCyJ1apCTBEHHOM TalHOW WJIM TAHOM, OXPaHAEMOM 3aKOHOAATENBCTBOM.

TemM He MeHee, Ha CETrOJHSIIHUN JE€Hb AKTUBHO MCIOJb3YIOT CIEIUaJIbHbIE
TEXHUUYECKHE CPEJICTBA HE TOJIHKO PAaOOTHUKHM ONEPAaTHBHO-PO3BICKHBIX OpraHoB. B craThe
45 Koncruryuuu Poccuiickoit denepannn ckazaHo, YTO Ka)KJblii ©IMEET MpaBo 3allUIIaTh
CBOM TMpaBa JIIOOBIM 3aKOHHBIM crocoOoM. M3 »Toro criemyer, 4To KaxAblii BIpaBe
MOJIb30BaThCA TEXHUYECKUM CPEJCTBAMHU I HETJIaCHOTO cOopa MH(OpMaIlUU, €ClId 3TO
He00X0IMMO, KOT/Ia pedb UJET O CaMO3allHTe, 3alUTe YWICHOB CEMbH, ACTEH, pOAUTENeH 1
T.n. [lpuoOperenne TakuX TEXHUYECKUX CPEACTB paspemnieHo BepxoBueiM Cymnom
Poccuiickoit ®enepanuu [2].

W3 BbllIECKa3aHHOTO CIEAYET, YTO Tpa)KJaHe W OpPraHU3alMH, BOpPAaBE HErJIACHO
cooupars uHpopmanuo. Tak, ¢u3MUECKHE JHIA YCTAaHABIMBAIOT CKPBITHIE KaMEphI
BHJICOHAOMIOZICHUST Y ce0s B JKWIWIIAX Ha 3aKOHHOM OCHOBaHWHU. Bemercs oxpaHHas
ChEMKa, a TAaKXKe OTKPBITasi, CBOOOIHASI CheMKa B OOIIECTBEHHBIX MecTax. Elie HeCKoIbKO
YaCTHBIX CJIy4aeB — WCIIOJh30BAHHE TEXHUYECKHE CPENICTBA JUIsl HErJacHoro cbopa
nH(popManuK, KOTJa BEAETCS 3alKich HEMPaBOMEPHBIX JACUCTBUN JOKHOCTHBIX JIIHII,
MMEET MECTO BBIMOTaTEIbCTBO B3STKM M T.A. Yamie BCEro TEXHUYECKMMHU CpECTBaAMU
SBIIIOTCS  KBaAPOKOMNTEpPhI, CMapTHOHBI CO BCTPOSCHHOW (QyHKIMEW ayauo- U
BUCOCHEMKH, BUJIECOPETUCTPATOPHI.
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Crates 152.1 I'paxpanckoro Konexkca Poccuiickoli @enepanuu COAEPKUT
OTpaHUYEHHUE, 3alPElIAoONIee HCIONIb30BAHUE PE3YIbTaTOB CHEMKH ((POTOCHUMKOB,
BHJICO3aIKCEH, ayauo3amnuceii) 0e3 corjacusi CHUIMAaeMoro rpaxaanuHa. Jlaxke mociue ero
ru0eny HeoOX0AUMO MONTyYaTh pa3pelieHre y Cynpyru (Cynpyra), 1eTei, poacTBEHHUKOB.
Ho I'K P® BHOCHUT U psii HCKIIFOYEHM, KOTJJa UX MOXKHO MCIIOJIb30BaTh:

- peub UJIET O rOCy1apCTBEHHON 0€30I1aCHOCTH;

- ChEMKa ITPOBOJIMIIACH HA OTKPBITHIX ITUIOMIAAKAaX OOIIEro 10CTYIa;

- ¢ororpadpun MIM BUAEO OTCHATO B IEPUOJ IPOBEAEHUS ChE3A0B, COOpaHUil,
KOH()EPEHIIHIA, CHOPTUBHBIX COCTS3aHUN U TIOJJOOHBIX MEPOTIPUSITH );

- CHUMAEMBbIY I'PaXXIaHUH MOJIy4WII ILIATy 3a TO, YTO IO3UPOBAI IIEPE] KAMEPOU.

3nech uMeercss oJHa OCOOCHHOCTh. 3aKOHOM 3aIlpelieHO OOHapoJ0BaHUE, HO HE
camMa CbEMKa WM 3allCh. 3aKOHOM TaKXe 3alpeleHO HCIOJIb30BAHUE IOJy4EHHOU
uHPOpMALIUK, €CITU 3TO YrpOXKAeT TOCYAapCTBEHHOW OE€30MacHOCTH WM TPO3UT
pasrilalicHueM OXpaHsAEMOU 3aKOHOM TalHBI.

CrnoxuBlIasicss CUTyallds YKa3bplBaeT Ha Hajluyue Impodena B JEHCTBYIOIIEM
3akoHoJarenbcTBe Poccuiickoil @enepanuu. CbeMKy U 00HApOI0OBAaHUE MOYXKHO PACLEHUTh
KaK [OCATaTeIbCTBO Ha HENPUKOCHOBEHHOCTh JIMYHOM JKU3HHU, €CIu (HUKcAus
IPOU3BOIUTCS 0€3 BeloMa U coriacust GUKCUpyeMoro cyobekTa. 3a moJo0HbIe 1eHCTBUS
IPEeIyCMOTPEHAa  TIPaXKIAHCKO-TIpaBoBasi M aJMUHUCTPATUBHAs  OTBETCTBEHHOCTb.
Hckmnrouenne — cyObeKT cOBEpIIa] HE3aKOHHBIE HJIM aMOpaJIbHbIE JIeHCTBUS.

IOpuanueckue mnuma TakkKe IMOJIB3YIOTCA TEXHUYECKUMMM CPEICTBAMU  JUId
HerjnacHoro cbopa JaHHbIX. Hampumep, HEKOTOpbleé KOMIIAHMM — OTCIIEKHMBAIOT
MECTOHAXOXKICHUE NPHUHAUICKAIIMX MM TPAHCIOPTHBIX CpPEACTB. Takyl yciayry Ha
3aKOHHBIX OCHOBaHHMSIX IPEJOCTABIISIOT ONEPATOPBI COTOBOM CBsi3H [3].

Psn ropuauueckux JMil a0T BO3MOXHOCTh 3aKa3yMKaM YCIYTU I0JIb30BaThCs
uHpopManuel, NoJy4eHHOM B paMKax cOopa aHaIMTUYEeCKUX JaHHbIX. [IpenocraBnsiorcs
CBEICHMSI O TEXHMYECKMX CpPEJICTBAaX 3allMUThl JAHHBIX, OIJAIAIOTCA CBEIEHUS O
TEXHUUYECKUX W3JENMSIX, IEpPelaloTcs JaHHbIE O [OCTABIIMKAX M IOKyHaTesax
o0opy/noBaHus, CHCTEM O0€30MacHOCTH, Orjamaercs HuHpopMalus O MPOBEIECHUU
3aIUTHBIX MEPOIIPUATUH U T.1. [4].

YacTHble JETEKTUBBI MO POAY JAESITEIBHOCTH YacTO MpUOErawT K IOUCKY
uHpOpMaLlMK YacTHOro Xapakrepa. KOpuanmueckas naureparypa 4acTo yKa3blBaeT Ha TO,
YTO COTPYAHMKHU JETEKTHUBHBIX areHTCTB YCIEIIHO HCIOJIb3YIOT TEXHUYECKHE CpPEeJCTBa
JUTsl HETJIACHOTO MOoNy4eHust nHpopManui [5, ¢. 255-258].

[TapamiensHO € 3TUM 3aKOHOJATENBCTBO YETKO PErVIAaMEHTUPYET M OTpaHUYHUBAET
HepevyeHb pa3pelIeHHBIX METOA0B cOOpa JaHHbBIX, KOTOPBHIMH Pa3pelieHO MOJb30BaThCs
YaCTHBIM JIe€TEKTHBaM. Pa3pelieHo yCTHO ONpamuBaTh Ipa)JaaH U JOKHOCTHBIX JIMIL,
€CIIM OHM Jaju coryacue. Takke He 3ampelieHo cooupaTh CIpaBKU, U3y4aTh MPEIMETHI U
JOKYMEHTALMIO, IMPOU3BOJAUTH BHU3YAJIBHBI OCMOTpP COOPYKEHMM, MOMEIIEHUN, BECTH
HaOmronenue. OTCro/1a CIelyeT YTO YacTHBIE JIETEKTHBBI TaK)Ke€ UMEIOT MPaBO MPUMEHSTh
TEXHUUYECKHE CPeJCTBa (MKCALMU TOJIBKO C pa3pelieHus rpaxaad. [Ipou3BoauTs ocMoTp
0e3 cormacusi BIAJENbIEB 3JaHUA pa3pelieH0 TOJbKO CHapyXu. YToObl BOWUTH B
MOMEIEHUE HEOOX0AUMO COrJiacue COOCTBEHHHKA.

Crareeii  20.24 KoAIl P® omnpeaeneHa OTBETCTBEHHOCTb 3a MCIIOIb30BaHUE
TEXHUUYECKUX CPE/ICTB HerJacHOW (gukcanuu 0e3 coryiacoBaHus. B cBoro odepenpb, «3akoH
0 YaCTHOM NETEeKTUBHOM M OxpaHHOU AestenbHocTU» No 2487-1 B crarbe 7 ompeaenser
CIIUCOK OorpaHuyYeHuil. B HeM roBopuTCSs, YTO HE3aKOHHOE MCIIOIb30BAHHE TEXHUYECKUX
CPEZACTB JUIsl HETJIaCHOTO cOopa MHPOPMALMU MOXET OBITh PAcliEHEHO KaK MpPEBBIIICHHUE
MIOJIHOMOYMI. A 3TO MNpEANoiaraéT OTBETCTBEHHOCTh B COOTBETCTBHU €O crartbei 203
VYronosroro Koaekca Poccuiickoit denepannn.

Eme onHa kareropusi cyObeKTOB, HaJEJICHHBIX MPABOM IMPUMEHATh TEXHUYECKHE
CpeZCTBa JUIsl HETJIACHOTO MOJTY4YeHUs: HMH(OPMAIMH — KYPHAIIUCTBI, KOTOPbIE, IEHCTBYS B
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paMKax 3aKoHa, NMPUMEHSIOT TEXHUKY C HEKOTOPBIMH OrpanmdeHusimu [6, c. 251-256].
Cormacao crateu 49 3akona Ne 2124-1 «O cpenctBax MaccoBOoM HMH(pOpMAaUW» OT
27.12.1997 1. >XypHWIMCT HE HUMEET NpaBa HErIacHO (UKCUPOBATH M OIJIAlIaTh
nH(OpMALIMIO, TOJYYEHHYIO Yy TpakJaH M JOJDKHOCTHBIX JIMIl 0Oe3 HX BeaoMa.
HckimioueHUs MU SIBISIFOTCS CITydau, KOTa:

- ICVCTBUS )KypHAJIMCTAa HE MPOTUBOpeYar nojoxeHusam Koncruryuuu Poccuiickoi
denepauuu;

- 3TO HEOOXOIUMO IJIs 00ecIieueHus O0IECTBEHHON 0€30acHOCTH;

- 3amuCch WK GoTorpaduu IeMOHCTPUPYIOTCS IO TPEOOBAHUIO CyIa.

3nech Kpoercs mapajokcanbHas cuTyauus. CHHUMaTh M 3alUCBIBaTh CBEACHUS
HErJIACHO 3aKOH 3aIPELAET, HO OIalllaTh €€ MOYKHO, XOTh U B UCKJIFOUUTEIbHBIX CIIydasiX.
Hekortopeie Tenenepenaun orjamarT WHGOPMALUIO, TMOJYYEHHYIO MpPH ITOMOIIA
TEXHUYECKUX CPEJICTB 0€3 COOTBETCTBYIOLIETO COTJIACOBAHMSA W PA3pEIICHHS TPakIaH.
[Ipumepst — Tenenepenaun «Pesuzoppo» u «KontponbHas 3akynkay. Eme oaun mpumep,
KOTJIa ayJu0 W BHJICO3AIUCH ONIAIAIINCh C HAPYIICHUSMU KOHCTHUTYIIMOHHBIX IIpaB
rpax/1aH 0 HEIPUKOCHOBEHHOCTH JTMYHOM JKU3HM — Tenenepenada «bpaunoe yTuBo».

[ToxBoast WTOr, MOXKHO CHAENaTh BBIBOJ, YTO IOMHMO CYOBEKTOB OIEPAaTHBHO-
PO3BICKHOM  JIEATENBHOCTH TPaBOM Ha  HCIIOJIb30BAaHWE TEXHHUYECKHUX CPEJCTB,
MpeIHA3HAYCHHBIX IS TTOJIY9eHUS WH(POPMAIIUU HETJIACHO, MOJIb3YETCS IMUPOKHUIA CIEKTP
moaeil B pamMkKax MNpoQecCHOHAIbHON JIeATENbHOCTH, a TaKXKe 4YacTHble nuna. B
HEKOTOPBIX CIIyYasx MX JCHCTBHUS HAICJICHBI HAa TIOMOIIb 001ecTBy. OKa3biBasi TEM CaMbIM
MTOMOIIIb JIFOJIIM, 3TH CyOBEKThI HAPYIIAIOT KOHCTUTYIIMOHHBIE paBa Ipak/IaH.

Y4YuThIBas, YTO OCTAHOBUTH O3TOT TMPOIECC JOBOJBHO 3aTPyIHUTEIIBHO, W
TEXHUYECKUMH CPEACTBAMU AaKTHBHO IMOJB3YIOTCS - HEOOXOAMMO BHECTH HEKOTOpBIC
M3MEHEeHHs B 3aKOH. ClieyeT UCKIIOUUTh U3 1. 6 (OPMYIHPOBKY, KACAIOIIYIOCS 3arpeTa
Ha TMPUMEHEHHE «HUHBIX TEXHUYECKHX CPEACTB». YTOYHEHHE OTHOCUTEIBHO TOT0, 4YTO
HCKITIOYUTEIIEHBIM TTPABOM BECTH ONEPATUBHO-PO3BICKHYIO JIEATEIIEHOCTh ¢ TIPUMEHEHUEM
TEXHUYECKUX CpPEICTB, NpeJHA3HAYCHHBIX I HerjJacHoro cbopa u ¢uKcaluuu
nHPOpPMAIINH, «HAICTSIFOTCS YIOTHOMOYEHHBIE Ha TO IOPUANYECKHE U (PU3UIECKHE JTUIIAY.
[Tocne Takoit nmopabGotku DenepanbHBI 3aKOH MOXET CTaTh 0Oojiee TMPUMEHUMBIM K
JIEWCTBYIOIMM PEATIASIM COBPEMEHHOM KU3HH.
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ABOUT THE EXCLUSIVE RIGHT OF SUBJECTS OF OPERATIONAL
SEARCH ACTIVITY TO USE SPECIAL TECHNICAL MEANS INTENDED FOR
SECRET OBTAINING OF INFORMATION
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Abstract. The article deals with the exclusive rights of subjects of operational and
investigative activities when they use special technical means intended for secret obtaining
of information. It also describes the restrictions and exceptions provided for by the current
legislation of the Russian Federation. Examples are given when technical means are used
with violations of the constitutional rights of citizens. The legal paradox is revealed and
solutions are proposed.

Keywords: exclusive rights, subjects of operational search activity, special technical
means, secret receipt of information.
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